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FILE: B-190177 DATE: October 12, 1977

MATTER OF: Morwis Herring Construction Compzany, Ingc.

DIGEST:

Where bid substancially lecwver than Government
estimate and other bids is verificd and bidder
offers pilauvaible explanaction for low bid,
acceptanca of bid results in binding contract
notwithstanding contractor's subsequent allega-
tion of miscake. Morcover, there is no basis
for providing rescission cf contracc since
under circumstances contract is not wuncon-
scionable.

The Department of Agriculture, Forest Service,
has requested our declsicn as to the propriety of
the proposed rescission of a contract with the
Morris Herring Construction Company, Inc. (Herring),
on the basis of o mistaka in bhid alleged after award.
Forest Service advises that the evidence presented
by the contractor is not clear and convincing as to
either the mistake or the inteunded bid, but suggests
that due to the great price disparity between the
alleged erroneous pid, the Government's estimate and
other bids which are respectively 20, 65. 70 and 170
percent above the low bid, a contract at the bid
price "might be unconscinable."

The record shows that bids for the construction
ot MclMurtery Hollow Road #6035, Ouachita National
Forest, were opened June 17, 1977. Herring submictted
the low bid of $127,729.47. The Fecrest Service
estimate for the project was $154,432.00 and the other
bids were $210,920.85, $216.236.23, and $354,110.54.

Because of the disparity between Herring's bid
and the Forest Service estimate and the other bids
received, the contracting officer called to Herring's
atteniion at the bid opening the possibility of an
error in its bid. MHerring advised that its firstc
estimate was $147,000 (approximately $7,000 below
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the Forest Service cstimate), but because it wanted
and needed this work, it could reduce its ciearing
and grubbing and cxcavation costs through the use
of larger, more efficient ~quipment. Herring also
advised that the fnictial estimate was further re-~
vised ro lts actual bid price becsuse the clgaring
and grubbing shovld have been estimated as light,
fnstead of medium, since the sawtimber was cut off
in 1968.

By letter of June 17, 1977, to tLe contracting
officer, Herring provided written verification of
icts bigd:

"This is to verify my bié of $1.27,729.47
for complete construction of McMurtery
Hollow Road #3035, I certify rhat it is
correct to the best of my ability. We
have our ovn equipment for clearing and
grubbing and we figured that we can do
pay items 201(01l) [eclearing and grubbing)
and 303(01) [unclassified excavation) as
bid.

By ictter of Jvne 29, 1977, the contracting
officer rotified Hevring of the acceptance of its
bid. By letter dated July 1, 1977, which was re-~
ceived by the Forest Service on July 5, 1977,
Herring stated that "since the darte of the letting,
I Wave found an error in my bid and would like to
be relieved of my bina." By ietter of July 16, 197,
Herring explasaed to the cortracting of:icer that
an evror had heen committed 1n Merring's unit price
for unclassified excavation, item 203(01), in that
the $.72 quoted should have beern $§1.72, resuliting
in an error of $5:,783 for that ftem. Ynrring
stated that the error was attributable to its com-
puting the bid in a small plane under ha;ardous
flying conditions en routc to the bid opening, and
to its inabilicty to double check ics computations
because of the pressurcs of time. Herring stated
that ic was "happy"” with its bid ac the time it
verified its price, and that the error was discovered
orly subsequent thereto.

The general rule with regard tc mistakes alleged
after the award of a contract is that the contractor
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must bear the consequence of 1its unilateral miscake
unless the contracting officer knew ~r should have
known o0f the mistake at the time the bid was azcepted.
Sce J,J. Eénplert Company, Ine., B-~187237, Septerbsr 23,
1976, 76-2 CPD 277; Park Services, Iac. . B-183573,

May 8, 1975, 75-1 CFD 287, and citations therein.

When the contracting officer has reason to
& tgpect &rror, as in this case, he is required to
2d1) the bidder's attention to a suspected mistake
and request verificaticn of cthe bid. Federal
Procurement Regulations (FPR) 1-2.406~}. 1In this
case, it 18 not disputed that Herring was requested
to and furnished ~ bid verification. Most signifi-
cantly, that veér: *lecation specifically confirmed
item 203(01), unclassitied excavation, under which
Herring subsequently anlleged a2 mistake after award.
When a bidder 1is asked te and does verify its bid,
generall - thr. subsequent acceptance of the bid
crcates a binding contract. Park Services, Ins.,

supra.

Fowever, under certainm ecircunstances, where it
ea; be said that the Guvernment is "obviously getting
something for nothing" (see Kemp v, United States,
38 F. Supp. 568 (D. Md. 1941) and Yankee FEngineering
vompany, Inc., B~180573, June 19, 1974, 74-1 CPD 332)
or where the acceptance of the bid otherwise results
in an unconscionable contract (see Park Services, Ine.,
supra, and citations therein). this Office has granted
relief notwithstanding verification by the bidder
prior to awvard,

Here the contract price is $127,729.47 compared
witn a Government estimate of $154,432.00, and the
alleged error is $51,783.00. The contracting officer
had a reasonabie basis for concluding after verifica-~
tfon that the bid was correct since Herring advised
that its initisl estimate was close to the Government
estimate and Herring explained the various reasons
why it felt it was able to l)wer its actual bid .
price Erom that estimate. Therefore we do not believe
that there exist circumstances so extreme as to
amount to an unconscilionably priced contract or to
the Government's "obviously getting something for
aothing." Park Servives, Inc., supra; Porta-Kamp
Manufacturing Company. Inc., 54 Comp. Gen. 545, 552
(1974), 74-2 CPD 393.
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Accordingly, there is no basis for <ither rescission
or veformation of Herring's contract.

oS5

Acting Comptroller Genecral
of the United States
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